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Preserving Innes

by Brian D Winters

ost martrimondal practi-
£ tioners are familiar
g with the Supreme
& Court holding of Innes
v {nnes. nnes prohibits our trial
courts from considering income
derived from pension benefits dis-
tributed by way of equitable distrib-
ution when modifying alimony post-
judgment, The infamous double dip
is avoided in a motion o terminate
or modify alimony, by excluding
retirement benefits previously dis-
tributed between the parties.

The practical application of the
pringiples set forth in frres can be
vexing to a practitioner. For exam-
ple, Mr. and Mrs, Smith may divide
their assets simply by placing cer-
tain assets in each other's columan.
They choose w offset assels against
cach other, rather than dividing
each and every asset. The bottom
line reflects a fair and equitabie
overail division of the assets. Mr and
Mrs. Smith are both satisfied with
the final agreement. Mrs. Smith
retained the marital home and Mr
Smith retained his pension.

Mr. Smith then retires and files a
postjudgment application seeking
a termination or modification of
alimony based upon changed cir-
cumstances under Lepis o Lepis”
The property settlement agreement
provides that the wife has “waived”
any interest she may have had in
her husband's pension. Many trial
court judges adjudicating such an
application will refuse to apply the
Ines holding. The trial coust does
1ot perceive a prohibited doubile
dip under frnes, since Mrs. Smith
waived her interest in the pension
rather than the pension being equi-
tably distributed.

It clearly was not the ingention

of the parties for the waiver fan-
guage found in one provision of
the property settlement agreement
to constitute a judicial determina-
tion that the asset had not been
equitably distributed. Remember,
Mrs. Smith waived her interest in
the pension in exchange for receiv-
ing Mr. Smith’s interest in the mari-
tai home.

Before exploring suggestions
regarding how this potengial prob-
lem may be avoided, 4 review of the
Innes holding, the statutory amend-
ment upon which it was based, and
the relevant case law is appropri-
ate, NJS.A. 24:34-23, a5 amended,
and fnnes did not represent new
law, but rather a codification of
existing jaw.

n D'Oro v I¥YOre,® the husband
Brought a post-fudgment motion 1o
terminate alimony based upon his
retirement, He ook the position
that his share of a previously dis-
tributed pension should not be con-
sidered as fmeome for alimony pur-
poses, and argued that "it would be
inequitabie for [the wife] to be able
to inciude [the husband’s] pension
income tfwice for her benefit, ficst
for her share of equitable distribw
tion, and second for an inciusion in
his cash flow determination of an
alimery base™

The trial court phrased the issue
as folHows:

This court Is faced with the following
question: Once a "present value” of a
pension is equitably distributed, and
the nonpensioner receives her share
in immediate cash, and the pension-
er's share is deferred, specifically
“leaving all pension hensfits to the
employee himself” can his monthly
pension benefits upon his retirement

be included in an income base for pur-
poses of re-establishment of afimony?
This court answers in the negative.

The trial court declined to dou-
ble-dip and consider the husband’s
pension as income in determining
his alimony obligation. The Appel-
Iate Division affirmed, and in dicta
stated:

Judge Krafte in his opinien indicated
that he was not deciding whether
after defendant received, in pension
payments, the value of his pension
calculated as of the termination of
martiage, the pension could be con-
sidered income. He made this disposi-
tion since defendant had not as yet
received such value. See 187 N,
Super, at 380, 454 A.2d 915, While we
approve of this result we want to
rake it clear that we are not inferring
that after defendant receives pay-
ments equalling Isic] the value as of
the termination of the marriage, the
payments may be considered income
for alimony purposes. Obviously a
penstoner who receives pension pay-
ments foflowing the distribution of a
pension to him has been delayad in
the receipt of actual cash. When a
pensioner receives payments equal {o
the value of the pension as of the date
of the termination of the marriage, he
does not obtain equal vakie to a cash
of ather property distribution made at
the time of the divorce. This is obvious
since a current distribution of money
or other property will allow immedi-
ate use of the property or permit gen-
eration of income. Further the pen-
sioner receiving distribution of a pen-
sion runs the risk of dying and receiv-
ing no payments on the pension,
Since the payments he does raceive
are actual cash distributions contem-
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plated by the court at the time of the
divorce ultimately to flow from the
equitable distribution of the pension,
a substantial argument may be made
that no matter how much is paid to
the pensioner, the paymenis should
not be regarded as income for alimo-
ny purposes.”

It should be noted that the trial
court held that the wife was not
entitled to have the husband’s pen-
sion. benefits considered as income
for the purposes of a modification
of afimony, based primarily on the
fact that the hushand had not ver
received pension payments in an
amount equal to the valae of his
share of the marital portion of the
asset as of the date of divorce.
D¥Oro left open the issue of post-
marital pension income.

The issue of post-marital pension
income wis addressed several vears
later by the court in Staver v
Staver.” In Stgver, the trial court
ruled that pension payments flow-
ing from benefits earned after
divorce may be considered in deter-
mining changed circumstances, but
those attributable to  benetits
earned during the marriage that
were subject to equitable distribue-
tion may not.

in fnnes, the Supreme Court ana-
fyzed the issue of “whether the trial
court in determining whether {a lit-
igant's] alimony payment showld be
modified may consider [that liti-
gant’s] pension pavments™ Stated
otherwise, the issue before the
supreme  Court in fnnes
whether the trial court may consid-
ef, on 4 post-judgment appiication,
either party’s receipt of pension
benefits that were already distrib-
uted by way of equitable distribu-
tion in admeasuring alimony or
whether the same represents a dow-
ble dip. The Supreme Court ruled
that the trial court may not consid-
er income derived from a pension
in a postjudgment modification of
atimony motion, to the extent that
the asset was distributed at the final
hearing of the matter® The Coury
refied in part on an amendment €0

Was

N.JS.A 2A:34-23 which provides in
pertinent part

When a shate of a retirement benefit
is treated as an asset for purposes of
equitable distribution, the court shail
nat consider income generated there-
after by that share for purposes of
determining afimony.

Interpreting the  ameaded
statute, the Supreme Court stated:

The plain language of the pertinent
amendment provides that income
from pension benefits that has been
treated as an asset for eguitable dis-
tribution purposes (those benefits
reflecting work duting the marriage
parinership) is not o be considered in
determining  alimony. Conversely,
under the amendment income from
pension benefits earned after the
marital relationship has ended may
be considered. This inferpretation is
substantiated by Senate Judiciary
Committee, Statement fo Senate No.
0. 876, which provides "that when
a share of retirement benefit is treat-
#d as an asset for purposes of equi-
table distribution, income generated
by that share onfyis not fo be consid-
ered in determining alimony.”™"

The Supreme Court emphasized
that the statute, as amended, codi-
fied and embodied the holding and
policies of previously decided
cases. The Imres court stressed
that the prior case law applied to
both initial alimony awards and
modificagion of earlier alimony
awards." Lastly, the Supreme Court
in fn#res made it clear that “the dou-
ble dipping amendment” applies 1o
both consensual property  settle-
ment agreements and to  judicial
determinations.”

Innes holds that “the tral court
can no longer. . determine alimony
by considering income generated
by retirement share that has been
equitubly distributed, either at the
time of divorce or when it consid-
ers @ modification applcation.”®
Indeed, “payments generated by
pension benefits that had been pre-

viously equitably distributed are not
income for purposes of alimony
modification.”"

S0 how do we, as matrimonial
practitioners, heed our clients
desires to trade, yet still preserve
Innes? The author believes that
first we should acknowledge thar
the answer is not to give up on off-
seriing assets or to enter into a
qualified domestc relations order
for every pension in every case.
The Supreme Court in Moore v
Maore implicitly encouraged the
use of an off-set or buy-out
approach with respect to equi-
table distribution of a litigant's
pension as opposed to dividing a
pension by way of a QDRG, while
recognizing that there are ofien
difficult and thorny issues associat-
ed with dividing pension assets by
way of QDRO including, but not
limited to, how to divide future
postretirement Cost of living bene-
fits."* In order to avoid such con-
plications and serve the goal of
divorce proceedings, which is “to
eliminate possible contact and
strife between the parties,” the
Moore Court encouraged the use
of an “immediate off-set or pay-
ment” method or the “present pay-
out” method whereby the non-par
ficipant spouse receives her share
of the current evaluation of the
participant spouse’s pension bene-
fits either by way of immediate
pay-out or by way of an offsct
against other assets, .

Simflarly, in Kikkert v Kikkert™
the Appeilate Division encouraged
the present-day evaiuation of a pen-
sion followed by a payout to a non-
participant spouse or an offset
Against other assets Versus any sort
of pension distribution. The court
instructed;

Although fixing present value under
such <ircumstances may be difficult
and inexact, nevertheless, immediate
final resclution of the method of dis-
tribution is to be encouraged, prefer-
ably by voluntary agreement when-
ever possible.  long-term  and
deferred sharing of financial interest
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are obviously tco accessible to
continued strive and hostility, circum-
stances which our Courts traditionally
strive o avoid to the greatest extemt
possible. This may he best accom-
plished, if present value of & pension
benefit is ascertainable, by fixing the
gther spouses share thereof as
adjusted for all appropriate consider-
ation, including the length of time the
pension must survive to enjoy its ben-
efits, to be satisfied out of the ather
assets, leaving all pension benefits to
the employee himself.”

Clearly, the best method e heed
the guidance and principles set
forth in Innes, Staver; D'Oro, Moore
and Kikkert is in the carefud draft-
ing of the property settlement
agreement, Therefore, any proper-
ty settlement agreement that pro-
vides for the offset of a pension
against other assets, where there
also is the payment of alimony, must
specifically provide that the pen-
sina was equitably distributed, as
well as an acknowledgment that
the parties have considered the
post-fudgment implication of the
division, For exampie, if such is the
case, the property setilement agree-
ment should contain language as
follows:

The parties have determined that the
value of hushand's pension is roughly
equivalent to the value of his putative
interest in the former marital resi-
dence, and the parties agree therefore
to have wife retain the former home
and have hushand waive his interest
therein and hushand shall retain his
pension and wife shall waive her
interest therein. For purposes of any
potential post-judgment application
filed by either party and in keeping
with the fnnes decision, any income
received by husband attributable to
pension henefits accrued during the
coverture perind, shall not be consid-
ered as tncome for purposes admea-
suring atimony,

If the pasties intend that even
income derived from pension bene-
fits that accrued pre- or post

divorce noit be considered as
income for alimony purposes in a
postjudgment serting, the follow-
ing ianguage may be appropriate:

Given the overalf scheme of equitable
distribution and support in this mat-
fer, i is expressly understood and
agreed that wife shall waive any
interest she may have in hushand's
pension benefits and, moreover, that
hushand's receipt of income refating
to pension benefits which accrued
prior to, duting, or following the mar-
riage shall not be considered income
for purposes of admeasuring alimony
uporn post-judgment application initi-
ated by either party.

In addition, if applicable, the fol-
lowing language may be added:

Nor shall the increase in value of
assets acquired by wife by way of
equitable distribution be considered in
any such post-judgment application,

It may be that the parties specif-
wally negotiate and agree that the
entirety of the income derived from
the husband's pension be consid-
ered a8 income upon a postjudg-
meni application, notwithstanding
Innes, In this event the following
language may be considered:

Notwithstanding the Innes dedision,
the parties specffically agree that any
and all income derived from hus-
band's receipt of pension benefits
upon his retirerment shaill be consid-
ered income for purposes of measur-
ing akimony on a postjudgment
application inftiated by either party.
This is fair and approgriate given the
averall scheme of equitable distribu-
tion and support in this matter.

The simplest way to avoid any
confusion regarding the application
of frerzes on a post-judgment basis is
to be as specific as possible with
respect to how income derived
from pension benefits is to be treat-
ed in a postjudgment seeting. This
approach also is beneficial to the
postjudgment court that will be

determining a modification applica-
tion, as it provides a clear and
unambiguous statement of the par-
ties' intentions. While this approach
might Create an additional issue to
debate prejudgment, the parties
will benefit from the time and
money spent. This appreach is
designed to avoid confusing and
unnecessary litigation in the future.
It is the attorney's obligation to his
or her clients to advise them of the
complications that may arise in the
post-judgment setting, if their inten-
tion is not cearly set forth in their
agreements. B
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